
 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
Before Commissioners:  Pat Wood, III, Chairman;   
                    Nora Mead Brownell, Joseph T. Kelliher, 
                    and Suedeen G. Kelly. 
 
Merimil Limited Partnership    Project No.  2574-032 
 

ORDER ISSUING NEW LICENSE 
 

(Issued March 4, 2005) 
 
Introduction 
 
1. On April 29, 2002, Merimil Limited Partnership (Merimil) filed an application for 
a new license, pursuant to sections 4(e) and 15 of the Federal Power Act (FPA),             
16 U.S.C. §§ 797(e) and 808, respectively, for the continued operation and maintenance 
of the existing 6.915-megawatt (MW) Lockwood Project No. 2574, located on the 
Kennebec River, a navigable waterway,1 in Kennebec County, Maine.  This order is in 
the public interest because it provides for the continued generation of electric energy to 
serve growing regional demand, together with enhancements to the fish and wildlife, 
recreation, and cultural resources of the Kennebec River Basin. 
 
Project Facilities and Operation 
 
2. The Lockwood Project, located at river mile 63, is now the first dam on the 
mainstem of the Kennebec River.2  The Lockwood Project includes an 81.5-acre 
reservoir, an 875-foot-long and 17-foot-high dam with two spillway sections and a     
160-foot-long forebay headworks section, a 450-foot-long forebay canal, two 
powerhouses, and two transmission lines.  The dam and forebay headworks span the 
                                              

1 Central Maine Power Co., 13 FPC 1076 (1954).  The Commission found the 
Kennebec River to be navigable from its mouth upstream to at least Moosehead Lake.  
The Lockwood Project is located within this stretch of the Kennebec River.  Accordingly, 
the project is required to be licensed by section 23(b)(1) of the Federal Power Act.         
16 U.S.C. § 817. 

 
2 The Edwards Project No 2389, located about 18 miles downstream, was removed 

in 1999.  There are 19 licensed projects within the Kennebec River basin; eight are on the 
mainstem above the Lockwood Project. 
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Kennebec River immediately upstream of the U.S. Route 201 bridge along a site 
originally known as Ticonic Falls.  The spillway sections dam the river on either side of a 
small island; the east spillway section begins at the east abutment of the dam and extends 
about 225 feet in a westerly direction to the small island.  The west spillway extends 
about 650 feet from the small island in a southwesterly direction to the forebay canal 
headworks, which extend to the west bank of the river.  Each spillway has 15-inch 
flashboards.  From the headworks, the forebay canal directs water to two powerhouses 
located on the west bank of the Kennebec River:  the original powerhouse contains six 
generating units having a total installed capacity of 4.800 MW, and the second 
powerhouse contains one generating unit having a total installed capacity of 2.115 MW.  
The project’s tailrace returns the flow to the Kennebec River about 1,300 feet 
downstream from the east spillway section.  The project is described in greater detail in 
ordering paragraph (B)(2).    Upstream of the dam, the project boundary follows the 
contour line of 54.15 feet above mean sea level (msl), which is almost two feet above the 
normal reservoir level of 52.16 feet msl.  Below the dam, the project boundary generally 
follows the normal tailwater elevation of 31.16 feet msl.  The boundary deviates from the 
31.16 foot contour to include the areas around the powerhouses and transmission lines. 
 
3. Flow to the project is largely controlled by several large storage projects at the 
head of the basin, which are managed to provide, to the greatest extent possible, a 
uniform and reliable flow of 3,600 cubic feet per second (cfs) at Madison, Maine, located 
about 36 miles upstream of the Lockwood Project.3  Merimil proposes and this license 
requires that the project continue to operate in a run-of-river mode.  The minimum head 
pond elevation will be 51.66 feet msl (six inches below the top of the spillway 
flashboards) when the flashboards are in place, and 49.91 feet msl (1 foot below the 
spillway crest) when flashboards are being replaced. 
 
4. There is no minimum flow requirement in the existing license.  However, Merimil 
operates the project to provide an instantaneous minimum flow of 2,114 cfs or inflow, if 
less, below the powerhouse to maintain downstream aquatic habitat in the river.   Flow in 
the approximately 1,300-foot-long bypassed reach is currently limited to leakage around 
and through the flashboards (estimated at 30 to 50 cfs), or as spill over the flashboards 
when river flow exceeds about 4,500 cfs.  When the flashboards are being replaced, there 
are no minimum flows into the bypassed reach. 
 
 
                                              

3 Several projects located between these storage reservoirs and the Lockwood 
Project operate in a peaking mode, but other projects upstream of Lockwood are operated 
to re-regulate the flow of the Kennebec River. 



Project No. 2574-032                                                                                        - 3 - 
  
Background 
 
5. The original license for the Lockwood Project was issued to Milstar 
Manufacturing Company in 1969.4  The expiration date for the license was December 31, 
1993.  In 1985, the license was amended to increase the authorized capacity of the project 
from 4,800 to 6,195 kilowatts, construct a new powerhouse,5  and extend the expiration 
date of the license to April 30, 2004.6  Also in 1985, the license was transferred from 
Milstar Manufacturing Company to Merimil.7 
 
6. The Kennebec River in the vicinity of the Lockwood Project supports a varied fish 
population.  The impoundment supports a warm water fish community, including  
naturally reproducing smallmouth bass.  Migratory species in the impoundment include 
American shad, alewife, and American eel.  The fish communities in the river below the 
project consist of both warm water and cold water species typical in the region, including 
smallmouth bass, largemouth bass, perch, black crappie and a variety of forage species.  
Anadromous species that could move up to the project tailwaters include striped bass, 
rainbow smelt, Atlantic sturgeon, shortnose sturgeon, Atlantic salmon, American shad, 
and alewife.  Only American shad, alewife, and Atlantic salmon have historically 
migrated upstream of the project area.  American eel have unobstructed access to the base 
of the dam.  Large numbers of eels observed in the bypassed reach, in the impoundment, 
and at the Hydro-Kennebec Project (the next upstream dam) confirm that eels are 
successfully passing the Lockwood Project.  Efforts are underway to restore American 
shad, alewife, Atlantic salmon, and American eel to the Kennebec River Basin. 
 
7. In 1989, the license for the project was amended to include the terms of a January 
1987 agreement (known as the Kennebec Hydro Developer Group [KHDG] agreement8) 

                                              
4 42 FPC 1307. 
 
5 32 FERC ¶ 62,711. 
 
6 33 FERC ¶ 61,329. 
 
7 33 FERC ¶ 62,434. 
 
8 KHDG includes Central Maine Power Company (now FPL Energy Maine 

Hydro, LLC), Scott Paper Company, Pittsfield Hydro Company, Benton Falls Associates, 
and Kennebec Hydro Resources, Inc. (Merimil Limited Partnership).  The amendment 
application to include the terms of the 1987 agreement was filed in March 1989. 
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among the licensees of several projects on the Kennebec and Sebasticook Rivers9 and 
state fisheries agencies to facilitate the restoration of American shad, alewife, and 
Atlantic salmon in the Kennebec River Basin.10  The licensees agreed to provide funding 
to the state fishery agencies for interim trap and truck operations at the projects, to install 
and operate permanent downstream and upstream fish passage facilities according to a 
schedule, and to conduct studies related to the restoration efforts.  Permanent upstream 
and downstream fish passage facilities were to be installed and operational at the 
Lockwood Project by May 1, 1999.  This schedule was based on the assumption that fish 
passage would be provided at the Edwards Project by the late 1980s.   
 
8. In April 1997, the licensees of the KHDG agreement projects requested the 
Commission to amend the licenses to delay installation of the permanent fishways at the 
projects (including Lockwood) until fish passage was available at the Edwards Project or 
the dam removed and restoration of salmon, shad, and alewives in the Kennebec River 
had proved successful.  In September 1997, the Commission denied the applications to 
amend the licenses without prejudice.11  In November 1997, the Commission denied the 
application for new license to operate the Edwards Project and ordered the Edwards 
Project licensee to file a plan for the removal of the project dam.12   
 
9. On May 28, 1998, an offer of settlement, now known as the Lower Kennebec 
River Comprehensive Settlement Accord (1998 Accord), was filed by state and federal 
fisheries agencies, environmental groups, and the licensees of the Edwards Project and 
seven upstream projects.13  The 1998 Accord modified the KHDG agreement and 
                                              

9 The Sebasticook River joins the Kennebec River about 0.5 mile downstream of 
the Lockwood Project. 

 
10 46 FERC ¶ 62,076. 
 
11 80 FERC ¶ 61,377. 
 
12 81 FERC ¶ 61,255. 
 
13 Signatories to 1998 Accord are:  Edwards Manufacturing Company and the City 

of Augusta, Maine (the licensees for the now-removed Edwards Project); the U.S. Fish 
and Wildlife Service; the NOAA National Marine Fisheries Service; the State of Maine; 
Central Maine Power Company (licensee for the Fort Halifax Project No. 2552, Shawmut 
Project No. 2322, and Weston Project No. 2325); Merimil Limited Partnership (licensee 
for the Lockwood Project No. 2574); UAH-Hydro Kennebec Limited Partnership 
(licensee for the Hydro Kennebec Project No. 2611); Benton Falls Associates (licensee 
       (continued) 
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included provisions for removing the Edwards dam and, upon the occurrence of certain 
triggering events, installing fish passage at the upstream projects, including the 
Lockwood Project.  The Lockwood license was amended in September 1998 to 
incorporate the terms of the 1998 Accord.14  Merimil’s relicense proposal includes these 
measures, which require Merimil to: 
 

American Eels – Upstream and Downstream Passage  
• Study feasibility of upstream and downstream eel passage and, if found to be 

feasible, develop and implement a plan for such passage. 
 
American Shad, Atlantic Salmon, or River Herring15 – Upstream Passage 
• Interim measures.  Install a trap, lift, and transfer facility at the project’s 

powerhouses.  These facilities are to be operational by May 1, 2006.16 
• Permanent measures.  Provide permanent upstream passage within two years 

of the earlier of:  (1) 8,000 American shad are captured in any single season at 
the interim trap at the project; or (2) the licensee and resource agencies 
determine upstream passage is warranted. 

 
American Shad, Atlantic Salmon, or River Herring – Downstream Passage 
• Interim measures.  Provide interim passage through the turbines. 

                                                                                                                                                  
for the Benton Falls Project No. 5073); Ridgewood Maine Hydro Partners, L.P. (licensee 
for the Burnham Project No. 11472); and a group of intervenors, collectively called the 
Kennebec Coalition, comprised of American Rivers, Inc., Atlantic Salmon Federation, 
Kennebec Valley Chapter of Trout Unlimited, Natural Resources Council of Maine, and 
Trout Unlimited. 

 
14 84 FERC ¶ 61,227.  The fisheries measures applicable to the Lockwood Project 

are set out in Exhibit B, Section IV.B of the 1998 Accord and are attached to this order as 
Appendix B.  The terms of the 1998 Accord are also included by reference as a condition 
of the water quality certification, which is included as Appendix A to this order.  The 
water quality certification is discussed later. 

 
15 River herring refers collectively to alewives and blueback herring. 
 
16 Functional design drawings and an implementation schedule for an interim trap, 

lift, and transfer facility for the Lockwood Project were filed with the Commission on 
February 13, 2004, and approved by the Commission on May 27, 2004. 107 FERC 
¶ 62,184. 
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• Permanent measures.  Conduct studies of the effectiveness of various 
downstream passage techniques to determine the design of the permanent 
facilities, which are to be installed and operational when permanent upstream 
passage is operational. 

 
10. On April 29, 2002, Merimil filed an application for new license for the Lockwood 
Project.17  Public notice of the application was issued on July 3, 2002, setting  
September 3, 2002, as the deadline for filing motions to intervene.  Timely motions to 
intervene were filed by UAH-Hydro Kennebec LP,18 the Maine State Planning Office 
(Maine SPO), the U.S. Department of the Interior (Interior), American Rivers, the 
Atlantic Salmon Federation, Trout Unlimited, the Kennebec Coalition, and the Natural 
Resources Council of Maine.  These entities support the inclusion of the terms of the 
1998 Accord in a new license. 
 
11. Friends of the Kennebec Salmon intervened in opposition to the relicensing of the 
project, contending that the goals of the fishery restoration programs in the Kennebec 
River Basin cannot be achieved using fish passage facilities at the Lockwood Project, and 
thus the license should be denied and the project removed.19 
 
12. On October 3, 2003, the Commission issued a draft environmental assessment 
(EA) that analyzed the impacts of relicensing the project under the terms of the 1998 
Accord (Merimil’s proposal), as proposed by Merimil with additional staff-recommended 
measures (staff alternative), and without interim and permanent upstream fishways (no-
action alternative).  Typically, the analysis of the no-action alternative considers the 
effects of operating the project under the terms of the existing license, without any 
additional measures.  The no-action alternative is intended to describe the environment as 
it exists today, and by which we judge the benefits and costs of any needed measures that 
would be applied under the new license.  In this instance, the applicant has, in accordance 
                                              

17 The application was filed on behalf of Merimil by FPL Energy Maine Hydro, 
LLC (FPL Maine).  FPL Maine is the owner of Kennebec Hydro Resources, Inc., a 
general partner of Merimil.   

 
18 UAH-Hydro Kennebec LP is a co-licensee for the Hydro Kennebec Project No. 

2611, located just upstream of the Lockwood Project. 
 
19Merimil opposed Friends of the Kennebec Salmon’s motion to intervene.  

Because Friends of the Kennebec Salmon has an interest which may be directly affected 
by the outcome of this proceeding, we will grant the motion to intervene.  See, 18 C.F.R. 
§385.214.  
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with the license, taken steps toward providing interim upstream and downstream fish 
passage, but fish passage has not yet been installed.  Because most of the major costs to 
be incurred under the 1998 Accord (construction of the fishways by 2006 or later) and 
any benefits that would be accrued would occur within the term of any new license issued 
for the project, Commission staff concluded that including these measures as a part of the 
baseline would not reflect the environment as it exists today and would pre-judge the 
benefits and costs of including these measures in the new license.20  Thus staff 
appropriately considered fish passage in the applicant’s proposal and staff-recommended 
alternative, but not in the no-action alternative. 
 
13.   Comments on the draft EA were filed by Merimil, Interior, and the Kennebec 
Coalition.  On April 22, 2004, the Commission issued a final EA.  All motions to 
intervene and comments have been fully considered in determining whether, and under 
what conditions, to issue this license. 
 
Water Quality Certification 
 
14. Under section 401(a) of the Clean Water Act (CWA),21 the Commission may not 
issue a license for a hydroelectric project unless the state water quality certifying agency 
has issued water quality certification for the project or has waived certification.  Under 
section 401(d) of the CWA,22 any conditions of the certification become conditions of the 
license, and only a reviewing court may revise or delete those conditions.23   
 
15. On April 25, 2002, Merimil applied to the Maine DEP for water quality 
certification.  Merimil twice withdrew and refiled the application for certification  
(April 18, 2003, and April 16, 2004).  Maine DEP issued water quality certification for 
the project on August 24, 2004.  Ordering Paragraph (D) incorporates into the license the 
conditions of the certification, which is attached as Appendix A. 
 
16. In summary, Merimil must:  (1) operate in a run-of-river mode; (2) minimize 
impoundment level fluctuations (within six inches of full pond when all flashboards are 

                                              
20 EA at 10. 
 
21 33 U.S.C. § 1341(a). 
 
22 33 U.S.C. § 1341(d). 
 
23 See American Rivers v. FERC, 229 F.3d 99 (D.C. Cir. 1997). 
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in place and above the spillway crest when flashboard failure has occurred); (3) maintain 
minimum leakage flows of 30 to 50 cfs from the dam; (4) implement fish rescue  
measures during flashboard replacement or impoundment drawdown;24 (5) maintain the 
existing shoreline angler access site in the project’s tailwater; and (6) comply with the 
requirements of the 1998 Accord.25 
 
17. For the effective administration of this license, Articles 401 and 402:  (1) establish 
procedural schedules for both the completion of the certification’s plan requirements and 
submission of the plans for Commission approval; (2) require documentation of 
completion of certain certification requirements, including the filing of reports; (3) 
prohibit changes to project operations or facilities prior to Commission approval of an 
amendment application; (4) specify the agencies with which the licensee must reach 
agreement to modify project operations for short periods; and (5) require Commission 
notification of any short-term modifications to project operations. 
 
18. Although the conditions of the water quality certification require minimum 
leakage flows in the bypassed reach of 30 to 50 cfs when the reservoir is at full pond, as 
discussed below, we are requiring a continuous and verifiable minimum flow of 50 cfs 
from the dam (except when the flashboards are being replaced).  Leakage through the 
flashboards can be variable and unreliable and will depend in part on the condition of the 
flashboards.  Staff found that a continuous and verifiable minimum flow of 50 cfs from 
the dam, appropriately distributed to important pools below the dam, is necessary to 
maintain and protect the aquatic habitat and ensure connectivity of the pools for the fish 
species targeted for recovery in the basin and for the endangered shortnose sturgeon.  The 
cost of providing a continuous flow of 50 cfs will depend on whether the licensee can 
find a reliable means to incorporate leakage flows into the minimum flow requirement.  If 
the only reliable means to provide the minimum flow would be through a controlled 
release structure and leakage could not be channeled through the structure to meet the 50 

                                              
 
24 Merimil typically draws the reservoir down 1 foot below the project spillway in 

late spring (May-June) to replace any failed flashboards.  This can stop all flow into the 
bypassed reach for a short time (8 hours).  Coordinating with state and federal agencies, 
Merimil collects any fish that may be stranded in the scour pools below the dam and 
returns them to the river below Ticonic Falls. 

 
25 Some conditions of the Accord required the licensee to take certain actions prior 

to issuance of this license, and those conditions do not impose any obligations under this 
license.  (See, e.g. Appendix B, condition III.G.) 
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cfs minimum flow requirement, then up to 50 cfs of additional flow may be needed to 
meet the minimum flow requirement.  This would result in an energy loss of up to 700  
megawatt-hours (valued at $18,300) annually.  We find the benefits of this measure to be 
worth the cost; Article 403 requires the licensee to file a plan to provide a minimum flow 
of 50 cfs or inflow.  
 
Threatened and Endangered Species 
 
19. Section 7(a) of the Endangered Species Act of 1973 (ESA), 16 U.S.C. § 1536(a), 
requires federal agencies to ensure that their actions are not likely to jeopardize the 
continued existence of federally listed threatened and endangered species, or result in the 
destruction or adverse modification of designated critical habitat.  When a federal agency 
determines that a proposed action may affect a threatened or endangered species, it must 
consult with the U.S. Fish and Wildlife Service (FWS) or National Oceanographic and 
Atmospheric Administration National Marine Fisheries Service (NOAA Fisheries) and if 
the action is likely to adversely affect the species or its critical habitat, it must obtain a 
biological opinion on whether the action is likely to jeopardize the continued existence of 
a listed species or result in the destruction or adverse modification of critical habitat. 
  
20. Federally listed species that occur in the project area are the threatened bald eagle 
and endangered shortnose sturgeon.  In the final EA, staff found that relicensing the 
project would not be likely to adversely affect the bald eagle, but would be likely to 
adversely affect the shortnose sturgeon.  Adverse effects on the shortnose sturgeon result 
from handling during the rescue of shortnose sturgeon that may become entrapped in 
isolated pools in the bypassed reach during flashboard repair, and during sorting and 
returning to the river any sturgeon caught in the fish lift that is to be constructed.26 
 
21. On October 10, 2003, Commission staff requested the FWS’ concurrence with its 
not-likely-to-adversely-effect determination for the bald eagle.  A meeting was held on 
October 20, 2003, to discuss bald eagle protection measures.  By letter filed June 9, 2004, 
FWS concurred with staff’s determination, provided that the licensee develops a bald 
eagle management plan that includes provisions to:  (1) identify and map potential bald 
eagle perch, roost, and nest trees; (2) develop management goals and recommendations 
for the eagle habitat; (3) encourage adjacent landowners to permanently protect eagle 
habitat; and (4) periodically monitor the integrity of the eagle habitat.  The FWS said the 
plan should be developed in consultation with the City of Waterville, State of Maine, 
Maine Central Railroad/Guilford Transportation (collectively, the abutting landowners), 

                                              
26 EA at 59-64. 
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Maine Department of Inland Fisheries and Wildlife, and the FWS, and should include an 
implementation schedule. 
   
22. Merimil does not believe that it should be required to develop a bald eagle 
management plan because, as the EA points out, most of the potential eagle nesting, 
roosting, and perching habitat is not within the project boundary; and continued project 
operation is not expected to alter or destroy this habitat.   
   
23. Roosting and perching sites provided by the forested riparian habitats adjacent to 
the project are important to bald eagles foraging in the project reservoir and tailrace, 
particularly in the winter when project generation maintains ice-free water below the 
powerhouse.  Article 411 requires the licensee to file a bald eagle management plan 
consistent with expectations provided in FWS’s concurrence letter.  This enhancement 
effort will have a nominal cost and will help conserve and protect a threatened species.27 
 
24. On October 16, 2003, Commission staff requested formal consultation with 
NOAA Fisheries under section 7(a)(2) of the ESA on the shortnose sturgeon.  NOAA 
Fisheries requested additional information, which was provided in the final EA along 
with a recommendation that Merimil prepare a sturgeon rescue plan that defines handling 
protocols and notification procedures.  Appendix C to this license contains such a  plan, 
which NOAA Fisheries developed in consultation with Merimil.  The  plan defines 
procedures for handling and returning shortnose sturgeon to the Kennebec River below 
the project during operation of the fish lift and during fish rescue efforts associated with 
flashboard replacement. 
 
25. On January 14, 2005, NOAA Fisheries filed its biological opinion on relicensing 
the Lockwood Project, which found that relicensing the project with staff’s recommended 
measures would not jeopardize the continued existence of the Kennebec River population 
of the shortnose sturgeon.  NOAA Fisheries’s biological opinion includes an incidental 
take statement with two reasonable and prudent measures  to minimize take of shortnose 
sturgeon during fish rescue efforts and operation of the interim fish lift:  
(1) NOAA Fisheries must be contacted promptly before flashboard repair or replacement 
commences and again upon completion of these activities; and (2) the licensee shall  
 

                                              
27 Staff estimates that developing and implementing the plan would have an 

annualized cost of $1,900.  (EA at 83). 
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report all interactions28 involving shortnose sturgeon at the fish lift and/or in the event of 
a stranding.   To implement these measures, NOAA Fisheries specifies six terms and 
conditions that require the licensee to:  (1) contact NOAA Fisheries within 24 hours of 
undertaking and completing flashboard replacement activities; (2) submit reports of all 
interactions with shortnose sturgeon by mail and fax to NOAA Fisheries; (3) review the 
sturgeon handling plan with NOAA Fisheries by January 1 of each license year and make 
any updates by April 1 of each year; (4) contact NOAA Fisheries by email or phone 
within 24 hours of any interactions with shortnose sturgeon; (5) photograph, measure, 
and preserve any dead specimens or body parts until picked up by NOAA Fisheries; and 
(6) photograph, measure, and retain any injured specimen, submit a reporting sheet 
detailing the extent of the injuries (see Appendix C), and train personnel operating the 
fish lift and conducting fish rescue efforts in sturgeon biology so that they can recognize 
the severity of the injury and understand handling protocols.  Article 406 requires 
implementation of the shortnose sturgeon handling plan, which defines procedures for 
handling injured and dead sturgeon and provides for an annual review of the plan with 
NOAA Fisheries.  Articles 407 and 408 requires Merimil to file for Commission approval 
a fish rescue plan and a fish lift operation plan, respectively, that includes provisions to 
adhere to the shortnose sturgeon handling plan and to train personnel in the handling 
procedures. 
 
Recommendations of Federal and State Fish and Wildlife Agencies 
 
26. Pursuant to section 10(j) of the FPA, 16 U.S.C. § 803(j)(1), the Commission, when 
issuing a license, includes conditions based on the recommendations of federal and state 
fish and wildlife agencies submitted pursuant to the Fish and Wildlife Coordination Act, 
16 U.S.C. § 661 et seq., for the protection and enhancement of fish and wildlife and their 
habitat affected by the project.   
 

A. Recommendations Pursuant to Section 10(j) of the FPA 
 

27. For the Lockwood Project, Interior and the Maine SPO on behalf of Maine 
Department of Marine Resources, Maine Department of Inland Fisheries and Wildlife, 
and the Maine Atlantic Salmon Commission submitted a total of 15 recommendations 
(some of which are duplicative) that fall within the scope of section 10(j).  The license 
contains conditions consistent with all of these recommendations.  These adopted 
                                              

 
28 Interactions include both lethal and non-lethal handling of shortnose sturgeon 

during fish rescue efforts associated with flashboard replacement and repair events and 
operation of the interim fish lift. 
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measures require the licensee to:  (1) study the feasibility of installing American eel 
passage facilities at the project, consistent with the 1998 Accord (Article 409 and 
conditions 3.A and 3.B of Appendix A); (2) install interim upstream fish passage 
facilities at the project, consistent with the 1998 Accord  (conditions 3.A and 3.C of 
Appendix A);29 (3) consistent with the 1998 Accord, install permanent upstream and 
downstream fish passage facilities at the project when a fish population trigger is reached 
(conditions 3.A, 3.E and 3.F of Appendix A); (4) conduct effectiveness studies of all 
interim and any permanent upstream and downstream fish passage facilities at the 
project, consistent with the 1998 Accord (conditions 3.A and 3.H of Appendix A); (5) 
provide specified minimum flows in the bypassed reach (Article 403); (6) develop and 
implement instream flow and impoundment water level monitoring plans (Article 405 
and condition 1.E of Appendix A); and (7) prevent upstream movement of non-
management exotic species into the upstream passage facilities (Article 408). 
 

B. Recommendations Pursuant to Section 10(a)(1) of the FPA 
 
28. Interior and Maine SPO made other recommendations30 we consider  under the 
broad public-interest standard of FPA section 10(a)(1), 16 U.S.C. § 803(a)(1).31  
 

                                              
29 Merimil filed, to implement the 1998 Accord, functional design drawings and an 

implementation schedule for an interim upstream passage facility for the Lockwood 
Project on February 13, 2004.  The Commission approved the drawings and schedule on 
May 27, 2004.  Ordering paragraph E incorporates the approved design drawings and 
implementation schedule into the license. 

 
30 Because these recommendations are not specific measures for the protection, 

mitigation, or enhancement of fish and wildlife, we do not consider them under section 
10(j).  For example, requests for studies that could have been conducted prior to 
relicensing the project, recommendations for recreation facilities, funding requests, or 
requests that an agency be consulted in the development of plans are not appropriate 10(j) 
recommendations.  See 18 C.F.R. § 4.30(b)(9)(ii)(2004). 

 
31 Section(10(a)(1) requires that any project for which the Commission issues a 

license shall be best adapted to a comprehensive plan for improving or developing a 
waterway or waterways for the use or benefit of interstate or foreign commerce; for the 
improvement and utilization of waterpower development; for the adequate protection, 
mitigation, and enhancement of fish and wildlife; and for other beneficial public uses, 
including irrigation, flood control, water supply, recreation, and other purposes. 
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29. Interior and Maine SPO recommend that Merimil:  (1) provide funding for studies 
related to diadromous fish restoration activities; (2) conduct American eel passage studies 
at the project; and (3) consult with the resource agencies on all functional design 
drawings of upstream and downstream interim and permanent fish passage facilities.  
These measures are included in this license as conditions of Maine DEP’s water quality 
certification for the project.  
 
30. Interior and Maine SPO recommend that Merimil conduct additional instream 
flow studies in the bypassed reach at flows higher than that of the 30- to 50-cfs flows 
evaluated by Merimil.  The license requires the licensee to provide a minimum flow of 50 
cfs or inflow, if less, to the bypassed reach (Article 403).  Studies conducted to date 
indicate that a flow of 50 cfs would be adequate to maintain suitable water and aquatic 
habitat quality and zones of passage between pools below the dam.  Releasing higher 
flows would not significantly improve habitat because the additional area wetted by 
higher flows consists almost entirely of bedrock, and combined with high velocities, 
would be of limited habitat value to fish and other aquatic biota.32  Additionally, the 
upper portion of the bypassed reach that would be wetted by higher flows is only 600 feet 
in length and does not provide any unique or critical habitat for resident or migratory fish 
that might utilize the area.  Therefore, no additional studies are required.   
 
31. Interior also recommends that Merimil release flows in the river that are sufficient 
to maintain aquatic habitat while the reservoir is being refilled after flashboard 
replacement.33  It is appropriate for Merimil to maintain adequate flows in the river 
during those times when the reservoir is being refilled to protect aquatic resources.  We 
are including Article 404 in the license, which requires Merimil to maintain a minimum 
flow of  2,114 cfs, as measured downstream of the powerhouse, during reservoir refill.34 
 
32. Interior recommends that Merimil, in consultation with Maine Department of 
Inland Fisheries and Wildlife (Maine IFW), Maine DEP, and Maine Department of 
Marine Resources, monitor recreation use of the project area to determine if the project is 
meeting demands of public use of fish and wildlife resources and to file a monitoring 
report every six years.  Maine SPO (on behalf of Maine IFW) recommends that Merimil 
                                              

 
32 EA at 42. 
 
33 Interior did not file the recommendation pursuant section 10(j) of the FPA but in 

response to comments on the draft EA. 
 
34 2,114 cfs is the 7Q10 flow for the Kennebec River at the Lockwood Project. 
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monitor recreation use through the FERC Form 80 process, but the process should assess 
the need for recreational access improvements along the east shoreline of the Kennebec 
River downstream of the dam.  Existing use of recreational facilities are below capacity 
and are expected to continue to meet demands into the future.  Low levels of recreation 
use, the occurrence of a rare plant community, and steep topography, make additional 
access on the eastern shore unwarranted at this time.35  Monitoring through the Form 80 
process will indicate when recreation facilities begin to reach capacity, thus additional 
monitoring is not warranted.  The water quality certification does however require 
Merimil to continue to provide public access at the tailrace for fishing. 
 
Other Issues 
 
33. Friends of the Kennebec Salmon argue that relicensing the project will prevent the 
restoration of Atlantic salmon, American shad, and alewives to the Kennebec River 
Basin.  The group contends that fish passage inefficiencies at the Lockwood Project, and 
at other upstream dams, will reduce the number of fish that reach the upstream spawning 
habitat to the point that a self-sustaining population cannot be achieved.  As a result, it 
argues that the application for a new license should be denied and that the project should 
be decommissioned and the dam removed. 
 
34. As noted above, in 1987, Merimil, together with the other members of KHDG, 
entered into an agreement with fisheries resource agencies to facilitate the restoration of 
Atlantic salmon, American shad, and alewives to the lower Kennebec River Basin.  
KHDG provided funds to the agencies to help pay for acquiring and stocking fish to 
restore populations and studying restoration efforts.  The KHDG licensees also agreed to 
construct and operate fish passage facilities according to a schedule that called for 
sequential construction of the facilities, beginning with the downstream projects and 
moving upstream.  The licenses for the KHDG projects were amended to reflect the fish 
passage provisions of the agreement.  In 1998, the agreement was modified (the 1998 
Accord) to provide for the removal of the Edwards Dam and link the construction of fish 
passage facilities to biological triggers instead of to specific dates.  The 1998 Accord 
continued the requirement for financial support by the licensees of the restoration 
activities. 
 
 

                                              
 
35 EA at 67. 
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35. Fishery restoration activities in the lower Kennebec River Basin have made 
significant progress.  In 2003, the latest year for which data are available,36 over 135,000 
alewives were trapped at the Ft. Halifax project.37  This provided enough fish for the 
resource agencies to meet all their stocking goals and have additional fish available for 
stocking outside the Kennebec River Basin.  The alewife spawning run is now large 
enough to meet the stocking needs and support a commercial fishery; reports from 48 
percent of the commercial fisherman showed a catch of over 128,000 alewives from the 
Sebasticook River at Ft. Halifax.  Earlier estimates of the size of the alewife run were 1 to 
2 million fish and biologists reported that there seemed to be more alewives in 2003 than 
in previous years. 
 
36. The number of shad fry stocked above Lockwood increased from 1.75 million in 
2002 to 2.54 million in 2003, and the interim downstream fish passage measures at 
Lockwood, Hydro Kennebec, and Shawmutt  appear to be allowing juvenile shad and 
alewife to migrate downstream without significant injury or mortality.  The existing 
license for the Lockwood Project requires Merimil to install and operate interim upstream 
fish passage facilities by May 1, 2006. 
   
37. The Maine Atlantic Salmon Commission does not currently have an active salmon 
restoration program in the Kennebec River.  No Atlantic salmon are stocked in the 
Kennebec above Lockwood and any adult salmon returning to the river are either strays 
from other rivers or the result of natural reproduction in the Kennebec or its tributaries 
below Lockwood. 
 
38. We believe that the 1998 Accord has created an effective, comprehensive, and 
coordinated program for achieving the fishery restoration goals for the lower Kennebec 
River Basin.  The Accord provides for continuing restoration activities and installation of 
fish passage facilities as required by the growth of the fish populations and their 
expansion into upstream habitat.  Friends of the Kennebec Salmon argue that dam 
removal is needed to guarantee success of the restoration efforts.  The evidence to date 
shows that the restoration plans are making significant progress.  We believe it is too 
early in the restoration efforts to conclude that the plan will ultimately succeed or fail.  

                                              
36 Normendeau Associates, FPL Energy Maine Hydro, LLC Diadromous Fish 

Passage Efforts in the Lower Kennebec River Watershed During the 2003 Migration 
Season, filed March 29, 2004. 

 
37 Ft. Halifax is located on the Sebasticook River, a tributary of the Kennebec 

River which joins the Kennebec just downstream of the Lockwood Project. 
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Therefore we do not agree that we should abandon the plan embodied in the 1998 
Accord. 
 
Coastal Zone Consistency Certification 
 
39. Under section 307(c)(3)(A) of the Coastal Zone Management Act, 16 U.S.C. 
§ 1456(c)(3)(A), the Commission cannot issue a license for a project within or affecting a 
state’s coastal zone unless the state CZMA agency concurs with the license applicant’s 
certification of consistency with the state’s CZMA program, or the agency’s concurrence 
is conclusively presumed by its failure to act within 180 days of its receipt of the 
applicant’s certification. 
 
40. In a letter dated July 23, 2002, the Maine State Planning Office stated that 
relicensing the project may affect coastal resources.  The letter stated that “the State will 
deem that the enforceable policies of the Maine Coastal Program have been met if and  
 
when DEP issued water quality certification for the Project.”38  The state issued the water 
quality certification on August 24, 2004; and it therefore concurs with the license 
applicant’s determination. 
 
Section 18 Fishway Prescriptions 
 
41. Section 18 of the FPA, 16 U.S.C. § 811, states that the Commission shall require 
construction, maintenance, and operation by a licensee of such fishways as the 
Secretaries of Commerce or the Interior may prescribe.  The Commission’s policy is to 
reserve such authority in a license upon the request of either designated Secretary.  On 
October 27, 2003, Interior requested a reservation of authority to prescribe American eel 
passage facilities at the Lockwood Project. 
 
42.   Section III(G)(3) of the 1998 Accord provides that if agreement is not reached on 
either upstream passage location or downstream eel passage measures by June 30, 2002, 
any party shall be free to petition FERC to amend any license to insert appropriate terms 
and conditions.  Because the timeframe contemplated by the 1998 Accord had past 
without agreement on eel passage measures and because the Commission’s standard 
article 15 would permit state and federal agencies to reopen the license to address eel 
passage needs, staff initially recommended excluding this provision of section III(G)(3) 
of the 1998 Accord from any new license.  During a meeting with Commission staff on 
                                              

38 Letter from Todd Burrowes, Maine State Planning Office, to Mike Hoover, FPL 
Energy, filed on July 26, 2002. 
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November 20, 2003, Interior subsequently agreed to withdraw its request for reservation 
of authority if staff included a specific reopener that permitted Interior to petition the 
Commission to require Merimil to install upstream eel passage facilities and downstream 
eel passage measures in accordance with the 1998 Accord.  By letter dated December 9, 
2003, staff proposed the inclusion of a specific reopener that satisfied Interior (Interior 
letter dated December 19, 2003).  We deem Interior’s request for reservation of authority 
for eel passage to be withdrawn and are including the reopener proposed by staff as 
Article 410 . 
 
Cultural Resources 
 
43. Before it may issue a new license for the project, the Commission must comply 
with the consultation requirements of section 106 of the National Historic Preservation 
Act (Act)  and the implementing regulations of the Advisory Council on Historic 
Preservation (Advisory Council).  See 36 C.F.R. Part 800 (2004).  Consultation under 
section 106 usually results in the preparation of a programmatic agreement among the 
Commission, the State Historic Preservation Officer (SHPO), and the Advisory Council 
that provides for the protection of historic and cultural resources through the 
establishment of a Historic Resources Management Plan.  Other interested entities, such 
as Indian tribes, may be asked to concur with the programmatic agreement. 
 
44. Merimil conducted cultural resource surveys of the project area and concluded that 
there were no National Register-eligible properties within the project’s area of potential 
effect.  The Maine SHPO concurred with this finding in a letter dated May 8, 2002.  
Commission staff contacted the four federally recognized Indian tribes39 within the state 
of Maine and none identified any properties to which they attach religious or cultural 
significance that would be affected by the project.  If any unanticipated historic or 
archaeological properties are discovered during the term of the license, Article 412 
requires the licensee to consult with the SHPO and prepare a cultural resources 
management plan to protect the properties.  This consultation satisfies the Commission’s 
responsibilities under section 106 of the Act. 
 
 
 
 
 
                                              

39 Aroostook Band of Micmac Indians, Houlton Band of Maliseet Indians, 
Penobscot Indian Nation, and Passamaquoddy Tribe. 

 



Project No. 2574-032                                                                                        - 18 - 
  
State and Federal Comprehensive Plans 
 
45. Section 10(a)(2) of the FPA requires the Commission to consider the extent to 
which a project is consistent with federal or state comprehensive plans for improving, 
developing, or conserving a waterway or waterways affected by the project.  We have 
identified and reviewed 14 comprehensive plans40 that are applicable to the Lockwood 
Hydroelectric Project and have found no conflicts. 
 
 
                                              

40(1) Department of Army, Corps of Engineers. New England Division. 1985. 
Hydrology of floods – Kennebec River Basin, Maine. Waltham, Massachusetts. October 
1985. 14 pp. and appendices; (2) Department of Army, Corps of Engineers. New England 
Division. 1988. Hydrology of Floods – Kennebec River Basin, Maine, Part II. Waltham, 
Massachusetts. May 1988. 20 pp. and appendices; (3)  Department of Army, Corps of 
Engineers. New England Division. 1989. Water resources study – Kennebec River Basin, 
Maine (reconnaissance report).  Waltham, Massachusetts. March 1989. Two volumes;  
(4) Maine Atlantic Sea-Run Salmon Commission. 1984. Strategic plan for management 
of Atlantic salmon in the State of Maine. Augusta, Maine. July 1984. 52 pp. and 
appendices; (5) Maine Department of Conservation. 1993. Maine State Comprehensive 
Outdoor Recreation Plan, assessment and policy plan, volume 1. Augusta, Maine. 
December 1993. 193 pp.; (6) Maine Department of Conservation. 1982. Maine rivers 
study-final report. Augusta, Maine. May 1982. 181 pp.; (7) Maine State Planning Office. 
1987. State of Maine comprehensive rivers management plan. Augusta, Maine. May 
1987. Three volumes; (8) Maine State Planning Office. 1992. Maine comprehensive 
rivers management plan. Volume 4. Augusta, Maine. December 1992; (9) Maine State 
Planning Office. 1993. Kennebec River resource management plan. Augusta, Maine. 
February 1993. 196 pp.; (10) U.S. Fish and Wildlife Service and Canadian Wildlife 
Service. 1986. North American waterfowl management plan. Department of the Interior. 
Environment Canada. May 1986. 19 pp.; (11) U.S. Fish and Wildlife Service. 1989. Final 
environmental impact statement – restoration of Atlantic salmon to New England rivers. 
Department of Interior, Newton Corner, Massachusetts. May 1989. 88 pp. and 
appendices; (12) U.S. Fish and Wildlife Service. Undated. Fisheries USA: the 
recreational fisheries policy of the U.S. Fish and Wildlife Service. Washington, D.C. 
11pp.; (13) National Marine Fisheries Service. Atlantic Salmon (Salmo salar) – 
Amendment 1 to the New England Fishery Management Council’s (NEFMC) Fish 
Management Plan (FMP) on Atlantic salmon (March 1988). October 1998; (14) National 
Park Service. 1982. The nationwide rivers inventory. Department of the Interior, 
Washington, D.C. January 1982. 432 pp. 
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Applicants Plans and Capabilities 
 
46. In accordance with sections 10(a)(2)(c)and 15(a)(2) of the FPA, we have evaluated 
Merimil’s record as a licensee with respect to the following: (A) conservation efforts;  
(B) compliance history and ability to comply with the new license; (C) safe management, 
operation, and maintenance of the project; (D) ability to provide efficient and reliable 
electric service; (E) need for power; (F) transmission lines; (G) cost effectiveness of 
plans; and (H) actions affecting the public. 
 

A.  Conservation Efforts  
 
47. FPA section 10(a)(2)(C) requires the Commission to consider the extent of electric 
consumption efficiency programs in the case of license applicants engaged primarily in 
the generation or sale of electric power.  Although Merimil is engaged in the generation 
and sale of electric power, Merimil generates electricity for sale into the wholesale power 
market in Maine and the regional power pool.  As such, it does not sell power directly to 
retail customers and is, therefore, not in a position to implement conservation programs 
by the end user.  Electricity consumers in the region would likely be subject to the 
conservation programs of local utilities and, as such, we find Merimil’s position with 
respect to conservation satisfactory. 
 

B.  Compliance History and Ability to Comply with the New License 
 
48. FPA section 15(a)(3)(A) requires the Commission to take into consideration an 
existing licensee's record of compliance with the terms and conditions of the existing 
license.  We have done so, and find that Merimil’s overall record of making timely filings 
and compliance with its license is satisfactory. 
 

C.  Safe Management, Operation, and Maintenance of the Project 
 
49. Merimil owns and operates the Lockwood Hydroelectric Project, which is 
classified in accordance with Commission standards as having a low hazard potential. 
 
50. We reviewed Merimil’s record of management, operation, and maintenance of the 
project and conclude that the dam and other project works are safe, and that Merimil has 
the ability to manage, operate, and maintain the project safely for future operation.  Based 
on the results of this review, we conclude that the Lockwood Project would pose no 
threat to public safety if operated according to the regulations governing hydroelectric 
licenses. 
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D.  Ability to Provide Efficient and Reliable Electric Service 
 
51. FPA section 15(a)(2)(C) requires the Commission to review Merimil’s ability to 
operate the project in an efficient and reliable manner.  Based on our review, Merimil has 
been operating the project in an efficient manner within the constraints of the existing 
license, and is likely to continue to do so under a new license. 
 

E.  Need for Power 
 
52. FPA section 15(a)(2)(D) requires the Commission to consider the license 
applicant's short-term and long-term need for the project power.  The project is located in 
the Northeast Power Coordinating Council (NPCC) region of the North American 
Electric Reliability Council (NERC).  NERC annually forecasts electrical supply and 
demand in the nation and the region for a 10-year period.  NERC’s most recent report on 
annual supply and demand projections indicates that, for the period 2003-2012, the New 
England system summer peak demand for electric energy will grow from 25,120 MW to 
28,710 MW, an annual growth rate of about 1.4 percent.  
 
53. If a new license is issued to Merimil, continued operation of the project would 
provide about 48,082 megawatt-hours of energy annually.  This generation would 
continue to help meet New England’s expanding power demand projections.  In the short 
and long term, the capacity supplied by relicensing the project would help to maintain 
sufficient capacity to meet regional demand, while contributing to resource 
diversification and displacing nonrenewable fossil fuel generation.  The project will also 
continue to avoid emissions from fossil-fueled power generation. 
 

F.  Transmission Lines 
 
54. FPA section 15(a)(1)(3)(A) requires the Commission to consider existing and 
planned transmission services of the applicant.  The project’s transmission facilities that 
are required to be licensed include a 4,160-volt transmission line that runs about 225 feet 
from the original powerhouse to the local utility tie-in, and a 1,000-foot-long, 12,400-volt 
transmission line that extends from the second powerhouse to a local utility tie-in.  
Merimil proposes no changes that would affect transmission facilities. 
 

G.  Cost Effectiveness of Plans 
 
55. Merimil is not proposing, nor does this order approve any change in the installed 
capacity at the Lockwood Project.  Due to the hydraulic limitation resulting from the U.S. 
Route 201 bridge abutment at the project canal intake and the bedrock outcrops in the 
forebay area, the project’s generating units currently have a greater hydraulic capacity 
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than can be utilized under normal operating conditions.  Prior studies undertaken by 
Merimil indicate that any future upgrades are contingent upon eliminating the hydraulic 
limitation at the intake.  Potential solutions for the limitation, however, were determined 
to be cost prohibitive.41  Merimil  proposes and this license requires measures for the 
protection, mitigation, and enhancement of environmental resources in the Kennebec 
River Basin.  Merimil’s past record as a licensee indicates it is likely to carry out these 
measures in a cost-effective manner. 
 

H.  Actions Affecting the Public 
 
56. The Lockwood Project generates electricity used to serve the regional power pool.  
The project provides employment opportunities and access to project lands  for public 
recreation use.  Merimil has been involved in the restoration of anadromous fish species 
since 1986 when it became a signatory to the KHDG Agreement, the precursor to the 
1998 Accord.  Merimil cites in its license application that as a participant in the fish 
restoration program, its involvement has included, but is not limited to, donating 
personnel and equipment and participating in various studies. 
 
Economic Benefits of Project Power 
 
57. In determining whether a proposed project will be best adapted to a 
comprehensive plan for developing a waterway for beneficial public purposes, the 
Commission considers the economic benefits of project power.  Under its approach to 
evaluating the economics of hydropower projects, as articulated in Mead Corp., 72 FERC 
& 61,027 (1995), the Commission employs an analysis that uses current costs to compare 
the costs of the project and the likely alternative power, with no forecasts concerning 
future inflation, escalation, or deflation beyond the license issuance date.  The basic 
purpose of the Commission's economic analysis is to provide a general estimate of the 
potential power benefits and costs of a project, and reasonable alternatives to project 
power.  The estimate helps to support an informed decision concerning what is in the 
public interest with respect to a proposed license.  In making its decision, the 
Commission considers the project power benefits under (1) the no-action alternative,    
(2) as proposed by the applicant, and (3) with the Commission's modifications and 
additions to the applicant's proposal. 
 
 
 

                                              
41License application at A-17 to A-18 and B-9 to B-10. 


